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General Terms and Conditions of Sale and Delivery 

of Michael Koch GmbH 
 

§ 1 General and validity 

(1) Deliveries and services shall exclusively be handled on 

the basis of the applicable order confirmation, any spe- 

cial agreements made in writing, and in accordance with 

the following conditions. Any other terms and con- 

ditions, particularly purchase terms and conditions, do 

not apply unless we have approved of their validity ex- 

pressly in writing form. 

(2) These terms and conditions of sale and delivery only 

apply to companies in the sense of § 310 paragraph 1 

German Civil Code ("BGB" -Bürgerliches Gesetzbuch). 

(3) These terms and conditions also apply if we perform 

delivery despite our knowledge of differing or contrary 

terms. 

(4) Specifications regarding the delivery and service item, 

e.g. in catalogs or product information, illustrations and 

drawings as well as details concerning size, weight and 

performance describe the nature of our products. How- 

ever they are no assurance of product properties and 

guaranties, unless explicitly declared in text form. 

(5) We reserve the right of ownership and copyrights for all 

patterns, illustrations, drawings, calculations and similar 

information of corporal and incorporeal nature. This al- 

so applies for all documents and information designat- 

ed as confidential. Prior written confirmation is required 

by us to disclose this information to third parties. 

(6) Our offers are subject to change. A contract is deemed 

to be concluded with our written order confirmation. 

(7) These terms also apply to all future deliveries and ser- 

vices until the use of new terms and conditions of sale 

and delivery. 

§ 2 Prices and Terms of Payment 

(1) Unless stated otherwise in the order confirmation, our 

prices shall be "ex works", excluding packaging. 

(2) The value added tax (VAT) is not included in our prices, 

it is shown in invoices as a separate item at the rate in 

force on the day of issue of the invoice. 

(3) Unless stated otherwise in the order confirmation the 

purchase price is due within 30 days from the date of 

invoice. W here there are no open earlier invoices, we 

shall grant a 2% discount of the net sales price of the 

goods for payment within 14 days of the date on the in- 

voice. 

(4) If we, after sending out our order confirmation, are made 

aware of any significant deterioration of the pur- chaser’s 

financial circumstances, our demands for payment shall 

be due immediately. Furthermore, we are entitled to 

carry out outstanding deliveries and services, also in 

deviation to the order confirmation, only on ad- vance 

payment, and to withdraw from the agreement after the 

reasonable period of grace unless the pur- chaser 

provides security. The same applies for the fail- ure to 

comply with the terms of payment, even if the failure to 

do so concerns other orders from the mutual business 

relationship. 

(5) The purchaser shall only be entitled to offset claims if the 

purchaser’s counterclaims are undisputed or de- clared 

legally binding by us. Furthermore, he may exer- cise the 

right of retention in so far as the purchaser’s 

counterclaim is based on the same contractual relation- 

ship. 

 
§ 3 Delivery Time 

(1) The delivery and service are conditioned upon timely and 

proper performance of all duties of the purchaser. The 

objection of non-performance of the contract re- mains 

unaffected. 

(2) In case of a default in acceptance of the delivery or oth- 

er culpable violations of the duty to cooperation on the 

part of the purchaser, we have a right to compensation 

for the resulting damage, including any additional ex- 

penses. All other claims shall remain unaffected. In this 

case the risk of accidental loss or damage to the goods 

passes on to the purchaser at the point in time of the 

default in the acceptance of the delivery or other viola- 

tions of the duty to cooperate. 

(3) The delivery and performance deadline shall be pro- 

longed in an adequate time, in the event of unforesee- 

able conditions which are beyond our control, regard- 

less of whether such events arose by us or our suppli- 

ers: for example; cases of force majeure, labor dispute, 

import and export restrictions, approval from official au- 

thorities, and other delays beyond a party's control, in the 

completion of delivery parts, malfunctions, or defec- tive 

goods, delays in delivery of essential parts an raw 

materials, in so far as those conditions have a signifi- 

cant influence on the completion or sending of the goods 

ordered. These types of conditions shall also be deemed 

beyond our control if they occur during a delay that is 

already effective. We shall immediately notify the 

purchaser of the beginning and end of such conditions. 

(4) The purchaser may only withdraw from the agreement 

due to delivery delays within the framework of the legal 

provisions only in so far we are responsible for the de- 

lays. 

§ 4 Export Regulations 

(1) Our fulfillment of the contact is under the resolutive 

condition that there are for the fulfillment of the con- tract, 

no barriers because of national and/or interna- tional 

regulations of the foreign trade legislation as well as no 

embargos and/or other sanctions to be opposed. It is, 

moreover, under the resolutive condition that nec- essary 

official approvals, authorizations and permis- sions are 

given that we require for the fulfillment of the contract. 

With the acceptance of the offer the purchaser confirms 

that he will not use the goods and services provided for 

purposes other than detailed in those in the above 

provisions that would result in an export re- striction 

(2) The purchaser agrees to comply with the respective na- 

tional, European and international anti-terrorism acts as 

well as the national German Foreign Trade Act and 

Foreign Trade Ordinance (AWG/AWV) and European 

(Dual-Use-Council Regulations EC no 428/2009 as 

amended most recently by EC no 599/2014 in their valid 

version) export control regulations. The purchaser 

further accepts, US re-export regulations (EAR) as well 

as sanctions (OFAC) for the goods and/or technical da- 

ta, on which the US provisions could apply. If an ap- 

proval by respective, responsible authorities should be 

necessary the purchaser obligates to obtain these on his 

own expense and to inform Michael Koch GmbH about 

it. 

 

 
§ 5 Right to use Software 
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The purchaser obtains a worldwide, simple, unlimited, 

irrevocable, positive, convenient and transferable right to 

use the software. We reserve the right to use and 

transfer the usage rights, for our provided services in 

software development for the use of our own commer- 

cial purposes, including services for third parties. 

§ 6 Passing of risk 

(1) With the transfer at a carrier or freight carrier, at the lat- 

est, however when the goods leave the storage or fac- 

tory, the risk shall pass on to the purchaser. This also 

applies when „ex works delivery or the like has been 

agreed on. 

(2) If delivery is delayed or does not take place or if the ac- 

ceptance test does not held due to circumstances which 

are not our fault, the risk shall pass on to the purchaser 

from the day of delivery or consent to accept. 

§ 7 Reservation of ownership rights 

(1) We retain the title of all goods until receipt of full pay- 

ment. In the event that the purchaser acts in breach of 

the contract, in particular in the event of non-payment, 

we shall be entitled to withdraw from the contract. 

(2) The purchaser must treat the goods carefully, maintain 

suitable insurance and, to the extent necessary, service 

and maintain the goods. 

(3) If the purchaser gets in default with the payment, we are 

entitled to re-enter the goods after sending out a 

reminder. The buyer already allows us, where such 

conditions arise, to enter his business premises and to 

take back possession of the goods subject to the reten- 

tion of title. The same shall apply when the purchaser 

gives information on his financial status, by issuance of 

an arrest warrant for the purchaser to give an infor- 

mation on his financial status or for a purchaser’s re- 

quest to begin insolvency procedures for the purchas- 

er’s assets. 

(4) In the event of seizure, sequestration or other disposi- 

tions or interventions by third parties the purchaser is to 

inform us immediately. 

(5) The purchaser has the right to recall the subject of de- 

livery within his normal business transactions. Seizure, 

charging as security or other acts of disposal is prohib- 

ited. Should the purchaser sell the goods that we have 

delivered, irrespective of the value or condition, the 

purchaser shall cede us all receivables originating from 

mutual business relationships arising from the sale up to 

the value of the goods against its purchasers with all 

ancillary rights to us. The purchaser is also entitled to 

collect this claim. 

(6) The authorization to resell and to receive payment on 

accounts can be revoked if the purchaser is in default in 

payment, or if another significant change for the worse in 

his financial situation or his creditworthiness occurs. 

Upon request the purchaser is then obligated to dis- 

close the withdrawal to its recipients, unless we do not 

inform the recipient of the purchaser itself and give us 

the necessary information for the assertion of its rights 

against the purchaser’s recipients and surrender docu- 

ments. 

(7) The processing or modification of the delivered goods by 

the purchaser is always performed for us. If the goods 

delivered are inseparably mixed or combined with other 

objects that do not belong to us then we shall acquire co-

ownerships to the new objects at the time of mixing in the 

proportionate amount of the value of the goods delivered 

to the other objects that are mixed with it. For the object 

arising from such processing for the rest the same 

applies as for the goods delivered under reservation. 

(8) If the delivered goods are reprocessed, connected or 

mixed with other goods that do not belong to us, we shall 

acquire co-ownership of the new article in propor- tion of 

the value of the delivered goods compared to the other 

processed objects at the time of processing. If mixing is 

carried out in such a way that the object of the purchaser 

can be regarded as the main object, it is agreed that the 

purchaser shall assign co-ownership to 

us. The purchaser shall hold for us the sole or part- 

ownership at no expense. 

(9) On the purchaser’s request we undertake to release the 

securities to which we are entitled, as far as the realiz- 

able value of our securities exceeds the claims to be 

secured by more than 10%; the choice of our securities 

to be released is within our scope of responsibility. 

§ 8 Liability for defects 

(1) Claims concerning defects on the part of the purchaser 

presuppose that the latter has properly met his obliga- 

tions according to § 377 HGB (German Commercial 

Code) in respect of inspection and making complaint. 

(2) In the event of defects, the purchaser shall be entitled to 

claim performance of contract, in which case we shall be 

entitled to select whether to eliminate the de- fect or to 

supply a non-defective good or service. In or- der to 

undertake the supplementary performance the 

purchaser has to allow us a reasonable amount of time 

and opportunity. Only in urgent cases where there is a 

risk to operational safety and to avert disproportionate 

further damage, whereby we must be informed imme- 

diately, shall the purchaser be entitled to remedy the 

defect itself or have the defect remedied by third parties 

and demand reimbursement of the necessary expenses 

from us. 

(3) In case of the elimination of the defect or substitute de- 

livery, we shall be obliged to pay expenses required for 

subsequent performance, in particular the costs of 

transport, freight, labour and materials insofar as these 

are not increased by the goods having been brought to 

a location other than the place of performance, unless 

the delivery complies with the intended use of the prod- 

uct. 

(4) If the subsequent performance is unsuccessful, the pur- 

chaser is entitled to declare withdrawal or to demand a 

reduction. 

(5) Loss or damage resulting from any of the following 

causes and for which we are not held responsible as a 

breach of duty do not constitute a right to claim under 

warranty: 

Unsuitable or improper use after passage of risk, espe- 

cially excessive stress or strain incorrect assembly or 

commissioning by the purchaser or third parties, not- 

withstanding the receipt of a orderly assembly instruc- 

tions, natural wear and tear, faulty and negligent treat- 

ment of unsuitable operating equipment, substitute ma- 

terials, faulty construction, disregarding the operating 

instructions, inappropriate conditions of use, in par- 

ticular in adverse chemical, physical, electromagnetic, 

electrochemically or electrical influences, influences of 

the weather or other influences of nature or too high or 

too low environment temperatures. 

(6) The limitation period for any claims arising from defects 

shall be one year, beginning with the transfer of risk. This 

shall not apply if the goods have been used gen- erally 

for a building and have caused the failure. 

(7) Further claims shall be determined solely according to § 

9 of this General Terms and Conditions of Sale and De- 

livery. 

§ 9 Liability 

(1) We are liable within the legal provisions, as far as the 

purchaser asserts a claim on compensation that is based 

on intention or gross negligence of ourselves or intention 

or gross negligence of our representatives or vicarious 

agents. Insofar as we cannot be held respon- sible for 

the intentional violation of the agreement, our losses or 

damage, shall be limited to the foreseeable, typically 

incurred damage. 

(2) We are liable in accordance with statutory provisions, 

inasmuch as we are culpably in breach of a material ob- 

ligation under the contract; in such cases, however, the 

liability to pay compensation is limited to the foreseea- 

ble loss that may typically be expected. Essential con- 

tractual commitments are those that enable the fulfil- 

ment of the orderly performance of the contract in the 
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first place and in the compliance of which the contract- 

ing party can rely on a regular basis. 

(3) In the event that the purchaser is entitled to replace- ment 

of the loss instead of the performance because of a 

negligent breach of duty, our liability is limited to the 

compensation of the foreseeable, typically occurring 

damage. 

(4) Liability on account of culpable injury of life, limb or health 

shall not be affected; this shall also apply to mandatory 

liability as provided for in the product liability law. 

(5) Insofar as not otherwise specified above, all liability is 

expressly and especially excluded. 

(6) As far as the liability for compensation against us is ex- 

cluded or restricted, this shall be valid as well with re- 

spect to the personal liability for compensations of our 

employees, staff members, representatives and vicari- 

ous agents. 

§ 10 Place of Performance, Place of Jurisdiction and 

Applicable Law 

(1) Unless stated otherwise in the order confirmation, the 

place of performance is our place of business in Ubstadt-

W eiher. 

(2) The place of jurisdiction for any direct or indirect legal 

actions resulting from the agreement is Bruchsal if the 

contractual partner is a business entity. 

(3) The provisions of this agreement, even if goods and 

services are sent to other countries, are subject to 

German law. The United Nations law governing the in- 

ternational sale of goods (CISG) is not part of this 

agreement. 

 
Ubstadt-Weiher, October 2020 


